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Dear Defra casework team

Since writing to you earlier this morning, I have now been able to download the 'common land
report' ('CLR' below) referred to in the final paragraph of that email.

We are now able to take account of the contents of that report, and send this revised objection,
which replaces that sent earlier.

1.                The society objects to the s.16 application in relation to lands at Tilbury.

2.                We do not understand s.2 of the CLR, which purports to identify persons having rights in
relation to the commons.  With two apparent exceptions (numbered in table 1, 1 and 14), the
rights are attached to land, and the extent of the land to which each right is attached is identified
in figure 3.  At common law, the owner of such land, to which the right is attached, is entitled to
exercise the right.  It is stated in the 'Status' column of the table that these lands are 'no longer
part of the common' — but they never were, nor could they be.  The table therefore requires to be
updated to show who owns these lands (it is not clear whether this has been done in the column
headed 'rights holder'), which will enable the distribution of rights to be calculated.  It follows,
therefore, that many of the rights appear not to be held by the applicant, and that it cannot be
assumed that the application is in the interests of those entitled to the rights.  We question what
engagement the developer has had with the other rights holders?

3.                Turning to the application, first, we find the developer's approach to be highly
unsatisfactory.  It is stated at q.21 that:

The DCO includes the ability for the Applicant to compulsory acquire the common
land and the replacement, however, this is not the preferred approach of the
landowner and the Applicant. There is an option for lease in place and this
application for deregistration is being made so that the proposed development can
be taken forwards in accordance with the agreed terms in the option for lease.

The effect of this approach is that two applications are in train, in parallel, to enable the
development: an application for a DCO, and an application for a s.17 order.  Consequently, the
effect of the application on the commons, and the desirability of the exchange to enable the
development, will not be addressed by the DCO process, and the s.16 application is addressed in
isolation.  We do not accept that the developer should be enabled to proceed in this way because
the use of DCO powers of compulsory purchaser is 'is not the preferred approach of the
landowner and the Applicant'.

4.                We also ask the Planning Inspectorate to explain how consent under the DCO process
and this s.16 application will be co-ordinated?  Presumably, the developer does not wish a s.17
order to be granted unless the DCO is granted and implemented, and indeed, nor do we.  To what
extent will the DCO process consider the impact of the development on the existing Tilbury
commons?

5.                Secondly, the Tilbury commons are as much a historical component of the West Tilbury
Marshes as Tilbury Fort.  Their provenance may well be older.  The developer states (q.21):



A single land holding (Walton Common) was identified that satisfied the search
criteria and was capable of providing all development land and access that was not
affected by the above development proposals.

The Tilbury commons should not be seen as an abstract designation which can be detached and
applied to alternative land simply to enable a development on the basis that it is a convenient
site.  These commons are oases of uncultivated neutral grassland in an area of intensive
agriculture, industry and housing, and impossible satisfactorily to replace.  What can be said is
that, as currently arable land, the replacement land will offer precisely no biodiversity merit
whatsoever.

6.                Moreover, the application form at q.20 states that: 'The replacement land will be changed
from arable cultivation to agricultural grassland…', reinforced in the CLR, para.3.2.20.  But at
q.6, it is stated that: 'The owners of the common land currently have the sole rights to the 55.5
stints but they do not exercise them.'  We question the attribution of rights (see above), but if no
rights are being exercised, what will compel the owners of the replacement land to revert from
arable to grassland?  At the very least, we would expect to see this aspect addressed in an
agreement under s.106 of the Town and Country Planning Act 1990, or under s.39 of the
Wildlife and Countryside Act 1981.  The Secretary of State has no power to enforce conditions
in a s.17 order, and if the order were granted, there can be no expectation that any particular
outcome will be delivered or maintained — especially given the absence of any evidence of
management of the site by the board of conservators (as to which, see below).

7.                The release land, and therefore the replacement land, would be subject to a public right
of access under s.193 of the Law of Property Act 1925 (it being located within the former
Thurrock urban district).  The release land is (and hence the replacement land would be) also
subject to the rights for access, games and reasonable recreation under the order and award made
under the Commons (West Tilbury) Provisional Order Confirmation Act 1893.  The replacement
land would be subject to regulation by the board of conservators established under that order,
although we have no knowledge of whether the board is active — there is little sign of it in its
management (if any) of Tilbury Fort Common, as we invite the inspector to see for him or
herself on a site visit.  In the CLR, it is stated that 'These extant rights [of common] are managed
by the Conservators of West Tilbury Commons by means of the West Tilbury Commons Bye-
laws', but the order enjoins the board to 'Take the general management of the common', which
requires more hands-on management than the mere making of byelaws.  The CLR also states
(para.3.2.11) that: 'the replacement land would be managed by the WTCC in accordance with the
West Tilbury Commons Bye-laws.'  We would like to know more about the role of the board of
conservators which are to wield these powers of management — when did they last meet, how
often do they meet, who are the current members, and what minutes have been published of
recent proceedings?  We should like to see those minutes please.

8.                But the replacement land is sited so that it stops short of Fort Road (to the west of the
replacement land), with no legal or physical means of access to the replacement land from that
road, or anywhere else (save a very long way round via Parsonage Common to the north-east). 
A drain runs along the eastern side of Fort Road, preventing all physical access.  Yet on the other
side of Fort Road is the town of Tilbury.  Indeed, the design appears insultingly to be intended to
exclude the possibility of public access, even though the replacement land tantalisingly is close
to a built-up area.

9.                We acknowledge that there is limited practical access to Walton Common, albeit we take
the view that, if the gates across the railway line between Parsonage and Walton commons are



locked by Network Rail, then they should not be.  There is a right of access to the whole, for
games and reasonable recreation, under the 1893 order.  In our view, the correct response to the
limited public access to the release land is to improve provision of access to the replacement land
— not to make is still further inaccessible.

10.             In consequence, the exchange will replace one largely inaccessible island of common
land with another.  But we cannot support the provision of replacement land which is virtually
inaccessible, and designed to be so.  This may entirely suit the developer, the landowner and the
largest right holder (the last two of which appear to be the same).  It is not acceptable either in
the interest of the neighbourhood, nor the public, and we question whether it is in the interests of
the other rights holders.

11.             It would not be difficult to resolve the question of access.  We propose that a footbridge
should be provided for pedestrian access from Tilbury, and that the replacement land should
extend to include at least some land extending west to the drain and footbridge.  Had the
proposal been incorporated within the application for a DCO, these requirements could have
been included within the DCO itself.  But as it is not, we propose that the developer should enter
into an agreement with the local authority under s.106 of the Town and Country Planning Act
1990, that it should provide and maintain the footbridge.

12.             We recommended that precisely this approach should be adopted in consultation with the
developers' agents in both 2017 and 2019.  Our recommendations have been ignored.

13.             We note that the CLR, para.5.3.4, states that: '…it is proposed as part of the DCO
application that permissive pedestrian access be provided to the exchange common land from the
strip of common land along Fort Road.'  No sufficient details are given of how such access
would be provided, nor on what terms, nor whether if granted, it might be withdrawn at any time.
In the absence of such evidence, it must be set aside (as the developer appears to accept).

14.             We note that the CLR reports potential findings of archaeological interest on the release
land (para.3.1.30).  It is hardly surprising that the land is not the subject of any existing
designation or finds — it is, as the developer states, hard to reach.

15.             Para.3.2 of the Secretary of State's common land policy guidance provides that he:
…seeks to achieve the following outcomes:

our stock of common land and greens is not diminished so that any deregistration
of registered land is balanced by the registration of other land of at least equal
benefit;…

We submit that this exchange will not secure 'the registration of other land of at least equal
benefit', and will be contrary to the interests of other rights holders, the neighbourhood (which
we take to comprise Tilbury), and the public interest factors specified in s.16(8).  It should be
refused.

regards

Hugh
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-----------------------------------------------------------------------------------------------------
The Open Spaces Society has staff with exhaustive experience in handling matters
related to our charitable purposes.  While every endeavour has been made to give
our considered opinion, the law in these matters is complex and subject to differing
interpretations.  Such opinion is offered to help members, but does not constitute
formal legal advice.
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